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(3) Examines possible revisions of the 
proposal that would eliminate the ex-
ceeding of the standards in subpart C of 
this part; and 

(4) Convenes a meeting with all inter-
ested persons for the purpose of gath-
ering all facts relevant to the effect of 
the proposed construction or alteration 
on the safe and efficient utilization of 
the navigable airspace. 

(c) The Regional Manager, Air Traf-
fic Division or his designee issues a de-
termination as to whether the proposed 
construction or alteration would be a 
hazard to air navigation and sends cop-
ies to all known interested persons. 
This determination is final unless a pe-
tition for review is granted under 
§ 77.37. 

(d) If the sponsor revises his proposal 
to eliminate exceeding of the standards 
of subpart C of this part, or withdraws 
it, the Regional Manager, Air Traffic 
Division, or his designee, terminates 
the study and notifies all known inter-
ested persons. 

[Doc. No. 1882, 30 FR 1839, Feb. 10, 1965, as 
amended by Amdt. 77–6, 33 FR 10843, July 31, 
1968; Amdt. 77–11, 54 FR 39292, Sept. 25, 1989]

§ 77.37 Discretionary review. 
(a) The sponsor of any proposed con-

struction or alteration or any person 
who stated a substantial aeronautical 
objection to it in an aeronautical 
study, or any person who has a sub-
stantial aeronautical objection to it 
but was not given an opportunity to 
state it, may petition the Adminis-
trator, within 30 days after issuance of 
the determination under § 77.19 or 
§ 77.35 or revision or extension of the 
determination under § 77.39(c), for a re-
view of the determination, revision, or 
extension. This paragraph does not 
apply to any acknowledgment issued 
under § 77.19(c)(1). 

(b) The petition must be in triplicate 
and contain a full statement of the 
basis upon which it is made. 

(c) The Administrator examines each 
petition and decides whether a review 
will be made and, if so, whether it will 
be: 

(1) A review on the basis of written 
materials, including study of a report 
by the Regional Manager, Air Traffic 
Division of the aeronautical study, 
briefs, and related submissions by any 

interested party, and other relevant 
facts, with the Administrator affirm-
ing, revising, or reversing the deter-
mination issued under § 77.19, § 77.35 or 
§ 77.39(c); or 

(2) A review on the basis of a public 
hearing, conducted in accordance with 
the procedures prescribed in subpart E 
of this part. 

[Doc. No. 1882, 30 FR 1839, Feb. 10, 1965, as 
amended by Amdt. 77–3, 32 FR 6970, May 6, 
1967; Amdt. 77–11, 54 FR 39292, Sept. 25, 1989]

§ 77.39 Effective period of determina-
tion of no hazard. 

(a) Unless it is otherwise extended, 
revised, or terminated, each final de-
termination of no hazard made under 
this subpart or subpart B or E of this 
part expires 18 months after its effec-
tive date, regardless of whether the 
proposed construction or alteration has 
been started, or on the date the pro-
posed construction or alteration is 
abandoned, whichever is earlier. 

(b) In any case, including a deter-
mination to which paragraph (d) of this 
section applies, where the proposed 
construction or alteration has not been 
started during the applicable period by 
actual structural work, such as the 
laying of a foundation, but not includ-
ing excavation, any interested person 
may, at least 15 days before the date 
the final determination expires, peti-
tion the FAA official who issued the 
determination to: 

(1) Revise the determination based on 
new facts that change the basis on 
which it was made; or 

(2) Extend its effective period. 
(c) The FAA official who issued the 

determination reviews each petition 
presented under paragraph (b) of this 
section, and revises, extends, or affirms 
the determination as indicated by his 
findings. 

(d) In any case in which a final deter-
mination made under this subpart or 
subpart B or E of this part relates to 
proposed construction or alteration 
that may not be started unless the 
Federal Communications Commission 
issues an appropriate construction per-
mit, the effective period of each final 
determination includes— 

(1) The time required to apply to the 
Commission for a construction permit, 
but not more than 6 months after the 
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effective date of the determination; 
and 

(2) The time necessary for the Com-
mission to process the application ex-
cept in a case where the Administrator 
determines a shorter effective period is 
required by the circumstances. 

(e) If the Commission issues a con-
struction permit, the final determina-
tion is effective until the date pre-
scribed for completion of the construc-
tion. If the Commission refuses to issue 
a construction permit, the final deter-
mination expires on the date of its re-
fusal. 

[Doc. No. 1882, 30 FR 1839, Feb. 10, 1965, as 
amended by Amdt. 77–5, 33 FR 5257, Apr. 2, 
1968]

Subpart E—Rules of Practice for 
Hearings Under Subpart D

§ 77.41 Scope. 
This subpart applies to hearings held 

by the FAA under titles I, III, and X of 
the Federal Aviation Act of 1958 (49 
U.S.C. subchapters I, III, and X), on 
proposed construction or alteration 
that affects the use of navigable air-
space.

§ 77.43 Nature of hearing. 
Sections 4, 5, 7, and 8 of the Adminis-

trative Procedure Act (5 U.S.C. 1003, 
1004, 1006, and 1007) do not apply to 
hearings held on proposed construction 
or alteration to determine its effect on 
the safety of aircraft and the efficient 
use of navigable airspace because those 
hearings are factfinding in nature. As a 
factfinding procedure, each hearing is 
nonadversary and there are no formal 
pleadings or adverse parties.

§ 77.45 Presiding officer. 
(a) If, under § 79.37, the Administrator 

grants a public hearing on any pro-
posed construction or alteration cov-
ered by this part, the Director, Air 
Traffic Operations Service designates 
an FAA employee to be the presiding 
officer at the hearing. 

(b) The presiding officer may: 
(1) Give notice of the date and loca-

tion of the hearing and any prehearing 
conference that may be held; 

(2) Administer oaths and affirma-
tions; 

(3) Examine witnesses; 
(4) Issue subpoenas and take deposi-

tions or have them taken; 
(5) Obtain, in the form of a public 

record, all pertinent and relevant facts 
relating to the subject matter of the 
hearing; 

(6) Rule, with the assistance of the 
legal officer, upon the admissibility of 
evidence; 

(7) Regulate the course and conduct 
of the hearing; and 

(8) Designate parties to the hearing 
and revoke those designations. 

[Doc. No. 1882, 30 FR 1839, Feb. 10, 1965, as 
amended by Amdt. 77–11, 54 FR 39292, Sept. 
25, 1989]

§ 77.47 Legal officer. 

The Chief Counsel designates a mem-
ber of his staff to serve as legal officer 
at each hearing under this subpart. The 
legal officer may examine witnesses 
and assist and advise the presiding offi-
cer on questions of evidence or other 
legal questions arising during the hear-
ing. 

[Doc. No. 1882, 30 FR 1839, Feb. 10, 1965, as 
amended at 38 FR 26444, Sept. 17, 1973]

§ 77.49 Notice of hearing. 

In designating a time and place for a 
hearing under this subpart the pre-
siding officer considers the needs of the 
FAA and the convenience of the parties 
and witnesses. The time and place of 
each hearing is published in the ‘‘No-
tices’’ section of the FEDERAL REG-
ISTER before the date of the hearing, 
unless the notice is impractical or un-
necessary.

§ 77.51 Parties to the hearing. 

The presiding officer designates the 
following as parties to the hearing— 

(a) The proponent of the proposed 
construction or alteration. 

(b) Those persons whose activities 
would be substantially affected by the 
proposed construction or alteration.

§ 77.53 Prehearing conference. 

(a) The presiding officer may, in his 
discretion, hold a prehearing con-
ference with the parties to the hearing 
and the legal officer before the hearing. 
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